
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  07/28/2022 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 
 

 
  

    

1. 1:30 PM CASE NUMBER:  MSC19-02334 
CASE NAME:  TOVAR VS GHILOTTI CONSTRUCTION 
 *HEARING ON MOTION IN RE:  MOTION FOR GOOD FAITH SETTLEMENT 
*TENTATIVE RULING:* 
 

Defendant RH Harris Company, Inc.’s motion for good faith settlement is granted. The Court 

finds that Plaintiffs’ settlement with RH Harris is in good faith pursuant to Code of Civil Procedure 

section 877.6.  

 

Plaintiffs Teodulo Tovar, JR and Veronica Anderson were seriously injured in a car accident. 

Teodulo Tovar, SR (husband of Veronica Anderson and father of Teodulo Tovar) died as a result of the 

accident. The accident occurred when Teodulo Tovar, JR (“Tovar”) drove off Highway 101 and into a 

construction area next to the highway. Tovar drove into an excavation that was part of the 

construction.  The accident occurred at around 11 a.m. on a Saturday. At the time of the accident 

Tovar was an unlicensed driver. He had consumed large qualities of alcohol the night before and had 

consumed two beers and some marijuana that morning. It appears that barriers near the excavation 

were moved prior to the accident. While Tovar appears to be primarily at fault, moving these barriers 

or failing to place them in the correct location may have been a contributing factor in the accident.  

 

Plaintiffs have high past and future medical damages, which defendant Ghilotti estimates at 

$15 million. Plaintiffs have agreed to settle their claims against RH Harris for $95,000. RH Harris filed 

this motion for a good faith settlement determination, which Ghilotti opposes.  
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The party claiming that a settlement is not in good faith under Code of Civil Procedure §877.6 

had the burden of proof on that issue. (Tech-Bilt, Inc. v. Woodward-Cycle & Associates (1985) 38 

Cal.3d 488, 499 (“Tech-Bilt”); City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 

1261, 1264.) The party asserting that the settlement was not made in good faith must demonstrate 

that the settlement is “so far out of the ballpark in relation to [the Tech-Bilt] factors as to be 

inconsistent with the equitable objectives of the statute.” (Tech-Bilt, supra, 38 Cal.3d at 499-500.) 

However, in order for the Court to make a factual determination that a settlement was made in good 

faith, the settling party must present sufficient admissible evidence that will allow the Court to 

evaluate the settlement in terms of the factors contemplated by Tech-Bilt. (City of Grand Terrace, 

supra, 192 Cal.App.3d at 1263.)  

 

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. Tech-Bilt identifies six nonexclusive factors for making a 
determination of good faith settlement: 

 
(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 
(2) the amount paid in settlement; 
(3) the allocation of settlement proceeds among plaintiffs; 
(4) the recognition that a settlor should pay less in settlement than he would if he were found 

liable after a trial; 
(5) the financial conditions and insurance limits of settling defendants; and, 
(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 

nonsettling defendants. 
(Tech-Bilt, supra, 38 Cal.3d at p. 499.)  
 

Ultimately, for the Court to deny the motion, the “settlement figure must not be grossly 

disproportionate to what a reasonable person, at the time of the settlement, would estimate the 

settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.) Trial courts have “broad discretion in 

determining whether a settlement was entered in good faith and within the Tech-Bilt ballpark, and in 

allocating potential liability and exposure between or among joint tortfeasors.” (Norco Delivery 

Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 962.) 

 

Plaintiffs have high potential damages, but Plaintiff Tovar is likely to be found primarily at 

fault. If a defendant is found to be 1 percent liable, they could still be liable for hundreds of thousands 

or possibly millions of dollars.  RH Harris’ settlement for $95,000 is a small amount of the potential 

recovery. RH Harris has presented evidence that its employees were not working near the accident 

site and would have entered the construction site from another entrance that day. (Harris depo. 15:7-

15; 42:19-24; 43:2-7.) RH Harris was not responsible for traffic control devices or barriers at the 

construction site. (Harris depo. 45:4-46:6.) Thus, RH Harris’ evidence shows that it was not 

responsible for placing the barriers and that its employees did not move barriers. Given these facts, 

RH Harris had the potential to obtain a defense verdict.  

 

Ghilotti points out that the evidence of RH Harris’ employees comes from Dave Harris and not 

the workers that were on site when the accident occurred. While testimony from the employees may 



 

 

provide better evidence, the testimony from Harris is sufficient for the Court to understand why 

Plaintiffs decided to settle with RH Harris for a small sum when considering the damages suffered by 

Plaintiffs. Furthermore, the RH Harris employees were identified by name in Dave Harris’ deposition 

in April 2021 and there is no evidence that RH Harris has been hiding these employees or otherwise 

preventing their depositions from being taken.   

 

Ghilotti also points to its attorney declaration, where the attorney states that he is informed 

and believed that “the upcoming testimony of Ghilotti and RM Harris witnesses will establish that 

Ghilotti left the construction site closed up on the Friday night before the accident.” (Sell dec. ¶10.) 

Sell also declares that according to the police report, one of RH Harris’ employees lived in Santa Rosa 

and that for that employee “[a]ccessing the site from the San Antonio onramp, to the south, would 

have been inconvenient and unnecessarily time-consuming.” (Sell dec. ¶10.) These are speculative 

statements offered by the attorney without any evidence of personal knowledge.  

 

Considering this evidence, the Court finds that the settlement of $95,000 was reasonable and 

in the ballpark.  

 

The other Tech-Bilt factors do not change this conclusion. Ghilotti argues that RH Harris was 

required to have at least $1 million in insurance. The Court will assume that RH Harris could have 

settled for at least $1 million, but where a defense verdict is likely, RH Harris is not required to settle 

for a higher amount in order for the settlement to be in good faith. There does not appear to be an 

allocation of the settlement amount among the Plaintiffs at this time, but given in this case the Court 

does not find such failure to weigh against a finding of good faith.  

 

There is no evidence of fraud or collusion. Nor is there evidence that the settlement 

agreement is being used to harm Ghilotti.  

Ghilotti argues that this Court must make a determination regarding the economic and non-

economic damages in the settlement. This request is denied without prejudice. Ghilotti may raise the 

issue of allocation of the settlement after trial. (See, e.g. Jones v. John Crane, Inc. (2005) 132 

Cal.App.4th 990; see also Espinoza v. Machonga (1992) 9 Cal.App.4th 268.) 

 
 

  

    

2. 2:00 PM CASE NUMBER: MSC19-00213 
CASE NAME:  J.K. VS KAISER 
HEARING ON SUMMARY MOTION JUDGMENT 
*TENTATIVE RULING:* 
 

The parties shall appear to select a new date on which defendant John Muir Health’s Motion 

for Summary Judgment or Summary Adjudication can be heard, as well as a deadline for the 

submission of supplemental briefing by plaintiffs to respond to arguments raised for the first time on 

reply. 

 
 



 

 

 
    

3. 2:00 PM CASE NUMBER:  MSC19-00213 
CASE NAME:  J.K. VS KAISER 
 HEARING IN RE:  APPLICATION FOR GOOD FAITH DETERMINATION 
*TENTATIVE RULING:* 
 

The application of plaintiffs J.K., by and through her Guardian ad Litem, Kirsty Keilen, Kirsty 

Keilen and Matthew Keilen for good faith settlement determination is granted.   

Non-settling defendant John Muir Health has not opposed. In fact, John Muir filed a response 

in which it urges the Court to grant this motion because it believes a dismissal with prejudice of claims 

against Laura Kaiser will have a preclusive effect as to claims against John Muir. Whatever the merits 

of this argument, the Court need not address it in the context of this motion. 

An unopposed motion for determination of good faith settlement such as this need not 

contain a full and complete discussion of the Tech-Bilt factors (Tech-Bilt, Inc. v. Woodward-Clyde & 

Associates (1985) 38 Cal.3d 488) by declaration or affidavit; rather, a bare bones motion setting forth 

the grounds of good faith and a declaration containing a brief background of the case is sufficient. 

(City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261.) 

As this application for determination of good faith settlement contains sufficient information 

and is not contested, it is granted. The settlement between plaintiffs and defendants Laura Lee Kaiser 

and Peter Hans Kaiser is a good faith settlement pursuant to CCP §877.6. All claims against 

Defendants for equitable comparative contribution, or partial or comparative indemnity, based on 

comparative negligence or comparative fault, are barred. (CCP § 877.6(c).) 

 
 

  
    

4. 2:00 PM CASE NUMBER:  MSC19-02313 
CASE NAME:  TAIT VS. COMMONWEALTH 
 HEARING ON SUMMARY MOTION   
*TENTATIVE RULING:* 
 
It appears that both parties failed to attach full copies of various exhibits in support of their papers. 

Exhibit 5 to the declaration of Gina Arico-Smith in support of Commonwealth’s motion stops at page 

17 of the Valbridge report, but the table of contents for the report indicates it is at least 124 pages 

long. The declaration of Stephen M. Fuerch in support of Plaintiff’s opposition identifies nine exhibits 

(3-11) which are supposed to be attached thereto. However, the declaration only attaches exhibits 3-

5. Exhibits 6-11 are not attached to the declaration filed with the Court.  

Both parties are ordered to file a notice of errata attaching the missing documents, as they were 

served upon the other party, by close of business Friday, July 29, with courtesy copies delivered to 

Department 36.  

The hearing on this matter is continued until Thursday, August 4, 2022 at 9:00 a.m. 
 

 



 

 

  
    

5. 2:00 PM CASE NUMBER:  MSC17-00524 
CASE NAME:  VITTIMBERGA VS. BURKETT 
 MOTION FOR SUMMARY JUDGMENT  
*TENTATIVE RULING:* 
 
All counsel have stipulated to continue all present hearings averring to a settlement “achieved during 
the course of the July 12, 2022 mediation.” Both motions for summary judgment filed on behalf of 
Yee and Bottomley are continued to August 18, 2022 at 9:00 a.m. 
 

 

  
    

6. 3:00 PM CASE NUMBER:  MSC17-00524 
CASE NAME:  VITTIMBERGA VS. BURKETT 
HEARING ON SUMMARY JUDGMENT MOTION  
*TENTATIVE RULING:* 
 
See Line 5.  Continued to August 18, 2022 at 9:00 a.m. 
 

 

  



 

 

 

  

  

    

7. 3:15 PM CASE NUMBER:  MSC21-02643 
CASE NAME:  JOHNSON VS AMERICAN HOME ASSURANCE 
 HEARING ON DEMURRER TO:  COMPLAINT 

 

*TENTATIVE RULING:* 
 
The demurrer is continued by the Court to August 25, 2022 at 9:00 AM. The Court has received the 
opposition, but requires additional time to review this matter.  
 
The court is considering whether to consolidate this case with plaintiff’s first action, Case No. MSC18-
00704.  The consolidation issue will be addressed on August 25, 2022.  
 
 


